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 1.  TIME:  9:00   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
HEARING ON MOTION TO/FOR AWARD OF ATTY FEES AND EXPENSES FILED 
BY JOSEPH R SPRACHER 
* TENTATIVE RULING: * 
 

Plaintiff Carol J. Higashi, as Trustee of the Higashi Family Trust, moves for final approval 
of her class action settlement with defendants Paul M. Zagaris, Inc. (PMZ), Jon Paul Zagaris, 
Karrie Goold, Danielle Hardcastle, Esther Gutierrez, Fred Oshtory, Michael Dutra, Valley NHD 
Inc., and Fidelity National Disclosure Source, LLC.  Separately, she moves for approval of an 
award of attorney’s fees and expenses, as well as a service award for plaintiff. 

A. Background and Settlement Terms 

The original complaint was filed November 5, 2015, as a class action. It alleged that 
defendants Zagaris and Disclosure Source entered into an agreement under which PMZ  
obtained Natural Hazard Disclosure (NHD) reports to be used in real estate transactions from 
Disclosure Source, identified them as having been produced by Valley NHD, an entity controlled 
by PMZ, and marked up the price paid (from either $39 or $49 each to $88.95 each) without 
doing any additional work on the reports and without disclosing the actual source or the markup 
to the parties to the real estate transactions.  Plaintiffs allege this was fraudulent.  Defendants 
contend that Valley NHD in fact did extra work on the reports, and that their conduct amounts to 
nothing more than simply farming-out certain work, which is an ordinary business decision, not 
fraud.   

The matter was litigated vigorously, including pleading motions, a motion to compel 
arbitration, and an appeal.  There also has been substantial discovery. 

A gross settlement amount of $950,000, non-reversionary, will be paid to the Settlement 
Administrator.      

The class would be provisionally certified as persons who used PMZ as broker to buy or 
sell a residence in California between July 1, 2008 and July 31, 2011, in which an NHD report 
was provided by Valley NHD (excluding defendants themselves).  The class size is estimated at 
about 4,700 members.  Based on information developed in the settlement negotiation process, a 
list of potential class members has been developed. The class members will not be required to 
file a claim.  Class members may object or opt out of the settlement.  They will be given notice, 
and will receive funds based on a proportional allocation.  A class member who asserts multiple 
claims, or that they were improperly not included in the initial identification, will have a process 
to assert those claims.  Various prescribed follow-up steps will be taken with respect to mail that 
is returned as undeliverable.   

Attorney fees would not exceed $316,666.67 (33% of the gross fund), costs would not 
exceed $110,237.45, a plaintiff’s service award would not exceed $12,000, and administrative 
costs would not exceed $50,000.  After these deductions are made, the average recovery would 
be about $98 per class member. 

Since preliminary approval was granted, notice has been provided. Notice was 
published.  In addition, 4,181 notices were mailed, of which 551 were returned as undeliverable.  
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Follow-up identified addresses for 20 class members, which were emailed.  None were 
returned.  This leaves 3,650 class members who presumably were reached.  As of July 8, 2021 
(a bit short of the July 22 deadline), no objections or requests for exclusion have been received.  
A supplemental declaration signed August 3, 2021, confirmed that none were received as of that 
date. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794,1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees, litigation costs, administrative costs, and representative payment 

Plaintiffs seek 33% of the total settlement amount ($316,666.67) as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be 

reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 

480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)   

In conjunction with his fee motion, plaintiff has calculated a lodestar fee of $743,475.50, 

based on 1,236.5 hours of time.  This is based on hourly rates ranging from $640 to $965.  

Based on the difficulty of the case, the risk involved, and the quality of the result, the requested 

fee is reasonable.  The lodestar cross-check, which results in an implied multiplier of 0.42, does 

not require any adjustment by the Court. 

As to litigation costs, plaintiff seeks and documents costs of $110,237.45.  The costs are 
reasonable and are approved. 
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As to settlement administration costs, plaintiff seeks $10,000. These costs are 
reasonable and are approved. 

As to representative incentive payments, criteria for evaluation of representative 
payments are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 
785, 804-807.  Plaintiff seeks $12,500.  She attests that she spent at least 75 hours working on 
the case, including her deposition.  She took some risk appearing as plaintiff, given that after 
another plaintiff (Mr. Spracher) was voluntarily dismissed from the case, defendants sued him 
for malicious prosecution.  The proposed award is higher than the Court normally approves for a 
settlement of this amount, but given the length and grinding nature of this case, the Court 
approves the entire $12,000 request. 

D. Discussion 

Plaintiffs assert that the settlement provides for 100% of the alleged kickback as well as 
a portion of the commission that was paid to PMZ.  Assuming that each class member was 
involved in one transaction, since the average net payment is $98, the initial price for the report 
was either $39 or $49, and the “marked-up” price was $88.95, that appears to be correct.  The 
“portion” of the commission, however, is minimal.  Since the law provides that, under some 
circumstances, a principal may recover the commission paid to the broker, the issue is whether 
it was reasonable to accept a minimal payment in exchange for resolving that claim.  Given that 
substantial authority limits such claims to where the broker engaged in deliberately fraudulent 
conduct, however, there were substantial barriers to recovery, and the amount is reasonable.  

As to the appropriateness of a class-wide resolution, while there could be individual 
issues of fact concerning each transaction and the report provided for it, given the large number 
of alleged violations and the relatively small amount of profit involved in each report, the class-
wide resolution is a superior method of resolution of this case. 

On the face of the settlement, there is no issue as to the settlement being “reversionary,” 
because the total of the net fund will be apportioned among the identified class members. Thus, 
inability to contact all class members will benefit the class members who are located, not 
defendants.  The apportionment would not be made until the notice process was complete, any 
issues concerning claims have been resolved, and any appeals have been resolved.  Plaintiff 
would then apply for an order directing the payment.  Checks then paid would be good for 180 
days.  After that time, the Administrator would either make a further pro rata distribution for the 
other class members, or donate it to the “Sacramento Society for the Prevention of Cruelty to 
Animals or such other non-profit as the Court may otherwise direct.”  Any such distribution, 
however, must be made in compliance with Code of Civil Procedure section 384 and section 
382.4, which the Court would have to approve by motion. 

E. Conclusion 

Both motions are granted.   

Plaintiff’s counsel are directed to prepare an order approving the settlement, which shall 

attach this ruling and the ruling on the motion for preliminary approval, and a final judgment.  In 

addition, plaintiff’s counsel are directed to select a date for a compliance hearing by consulting 

with the Department 39 clerk. If funds are to be distributed to a cy pres recipient, plaintiff must 
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comply with Code of Civil Procedure sections 384 and 382.4, i.e., by filing the appropriate 

motion and amending the judgment.  One week before the hearing, counsel shall file a 

declaration setting forth the completion of all steps required by the settlement.  Pending that 

hearing, 5% of the attorney’s fee amount shall be held by the administrator. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
HEARING ON MOTION TO/FOR FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY JOSEPH R SPRACHER 
* TENTATIVE RULING: * 
 
See line 1. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-02269 
CASE NAME: HATWIG VS. SMART & FINAL 
SPECIAL SET HEARING ON: COMPLIANCE HEARING SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
The Cofinco declaration establishes compliance with the terms of the settlement.  The 
administrator is authorized to disburse the remaining attorney’s fees to plaintiff’s counsel.  
The amended judgment will be approved, once counsel submit it to the Complex Litigation 
Department Electronic Mailbox in accordance with the Electronic Filing Order. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01729 
CASE NAME: TOUMA VS BUDEE, INC 
SPECIAL SET HEARING ON: COMPLIANCE HEARING SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to November 4, 2021 at 9 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC20-02330 
CASE NAME: ROZENBERG VS. EVANGELISTA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to September 3, 2021, 9:00 a.m. 
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 6.  TIME:  9:00   CASE#: MSC20-02330 
CASE NAME: ROZENBERG VS. EVANGELISTA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RICHARD C. EVANGELISTA DDS, INC. 
* TENTATIVE RULING: * 
 
 Defendant’s demurrer is overruled.  Defendant shall file an answer on or before 

August 27, 2021. 

 A. Preliminary Matters. 

 Plaintiffs’ objection to defendant’s Exhibit “B” is sustained.  (See Gould v. Maryland 

Sound Industries, Inc. (1995) 31 Cal.App.4th 1137, 1145.) 

The Court exercises its discretion to consider plaintiffs’ late-filed opposition papers. 

 B. The Governing Standard. 

 The Bridgeford decision cited in defendant’s opening memorandum states the standard 

governing this demurrer: 

The decision whether a case is suitable to proceed as a class action ordinarily is 

made on a motion for class certification.  [Citation omitted.]  A court may decide 

the question earlier by sustaining a demurrer to the class action allegations of a 

complaint only if it concludes as a matter of law that, assuming the truth of the 

factual allegations in the complaint, there is no reasonable possibility that the 

requirements for class certification will be satisfied.  [Citations omitted.] 

(Bridgeford v. Pacific Health Corp. (2012) 202 Cal.App.4th 1034, 1041-42.)  The Court finds 

that, applying this standard, defendant’s demurrer must be overruled. 

 C. Differences In The Employment Agreement. 

 Defendant argues in the opening memorandum that common issues do not predominate 

as a matter of law, because plaintiff Rozenberg’s employment agreement is different from 

plaintiff Puen’s employment agreement.  This argument lacks merit. 

 Plaintiffs’ complaint is based on allegations that defendant failed to reimburse employees 

for certain employment-related expenses.  (First Amended Complaint, ¶¶ 1-2, 5-7, and 16-23.)  

The “Compensation” provisions of plaintiffs’ agreements are substantially similar insofar as they 

deal with such expenses.  (Defendant’s RJN, Exhs. “C” and “D” [exhibits to plaintiffs’ 

declarations].)  Any variation in the percentage of employment-related expenses that individual 

dentists are required to pay is not dispositive.  (See, Williams v. Superior Court (2013) 221 

Cal.App.4th 1353, 1365 [“differences in the amount of individual damages do not by themselves 

defeat class certification”].) 

 D. The Borello Test. 
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 Defendant argues in the reply that determining whether defendant’s dentists 

are employees or independent contractors would require application of the multi-factor Borello 

test, and accordingly, a class action would be “entirely unmanageable.”  The Court declines to 

sustain a demurrer based on this argument, because it was not raised in the opening 

memorandum and plaintiffs have not had a fair opportunity to respond. 

 Further, defendant’s new argument lacks merit.  The alleged misclassification of 
employees as independent contractors may be the proper subject of a class action lawsuit, even 
if decision of the issue requires application of the multi-factor Borello test.  (See Ayala v. 
Antelope Valley Newspapers, Inc. (2014) 59 Cal.4th 522, 532-538 [trial court decision reversed 
because Borello issues could potentially be decided in class action].) 

 

  

 7.  TIME:  9:00   CASE#: MSC20-02389 
CASE NAME: WALSH VS CHEVRON CORPORATION 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of WALSH FILED BY 
CHEVRON U.S.A. INC. 
* TENTATIVE RULING: * 
 
This is a putative class action. Before the Court is a Demurrer by Defendant Chevron U.S.A. Inc. 
(“Defendant” or “Chevron”). The Demurrer relates to Plaintiff Jimmy Walsh (“Plaintiff” or 
“Walsh”)’s Second Amended Complaint (“SAC”) for (1) violation of Unfair Competition Law (Bus. 
& Prof. Code §§ 17200 et seq.) (premised on a violation of Civil Code §§ 1749.45 et seq.)  

Defendant demurs pursuant to CCP § 430.10(e) on the grounds that Civil Code § 1749(b)(2) 
does not require immediate cash refunds of gift cards with an outstanding balance of less than 
$10.00 and that Chevron’s policy, requiring consumers seeking a redemption to use a toll-free 
number or web address, does not constitute an impractical and unreasonable barrier to a 
consumer’s right of redemption. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 
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Plaintiff alleges that he purchased a gift card for use in purchasing merchandise from Defendant 
in November 2019. (SAC at ¶ 13.) He alleges that he made a purchase at one of Defendant’s 
retail locations and thereafter had a remaining balance of less than $10 on the gift card. (Id. at 
¶¶ 13,14.)  

Plaintiff further alleges that in or around December 2019 he went to multiple of Defendant’s 
locations in an attempt to redeem the remaining balance on the gift card for its cash value. (SAC 
at ¶ 15.) Plaintiff alleges that Defendant would not redeem the gift card for its cash value and 
that instead Defendant required Plaintiff to contact Defendant corporate directly through a toll-
free number or web address on the back of the gift card to redeem the balance for cash. (Id. at 
¶ 17.) 

Plaintiff alleges that “[b]y refusing to redeem Plaintiff’s gift card at the point of sale pursuant to 
Cal. Civ. C. § 1749.5(b)(2), Defendant placed impermissible restrictions on Plaintiff’s right of 
redemption and violated the statute.” (SAC at ¶ 21.) 

Analysis 

This Court previously sustained Chevron’s demurrer to the First Amended Complaint on the 
grounds that while Chevron’s practice of requiring consumers to call a telephone number to 
receive redemption by check does present some barrier to redemption, Plaintiff had not alleged 
that this practice was unreasonable or impractical for him.  

In the Second Amended Complaint, Plaintiff’s allegations are no more specific to him. He 
alleges that “[b]y refusing to redeem Plaintiff’s gift card at the point of sale pursuant to Cal. Civ. 
C. § 1749.5(b)(2), Defendant placed impermissible restrictions on Plaintiff’s right of redemption 
and violated the statute.” (SAC at ¶ 21.) While he alleges that “Defendant’s policy of requiring a 
consumer to contact either a toll-free number or web address in order to receive a refund 
creates a significant practical barrier to redemption” (id. at ¶ 22), he does not allege that this 
policy was unreasonable or impractical for him. He alleges that the policy requires “Plaintiff or 
any consumer to have access to a computer or phone in order to redeem the gift cards” (id.) but 
does not allege that he lacks such access and as a consequence is unable to redeem 
Chevron’s gift card. (See id. at ¶ 25 [“Defendant’s policy of requiring Plaintiff to either use a 
telephone or visit a website was an unreasonable barrier for Plaintiff because it required further 
costs and efforts by Plaintiff”; see also ¶ 26 [“impractical barrier”].) These “further costs and 
efforts” are not identified.  

Plaintiff has not alleged that he does not have a telephone or access to a computer; essentially 
he has continued to allege that Chevron’s policy is a per se violation of the statute. As the Court 
noted previously, on its face the statute does not prohibit Chevron’s practice of requiring a 
telephone call or a website visit for redemption of gift cards under $10 by check.  In its prior 
ruling, the Court gave plaintiff an opportunity to allege facts that would tend to show that the 
challenged policy poses an unreasonable barrier to redemption of the card, and plaintiff’s 
Second Amended Complaint has failed to do so. 

The Demurrer is sustained, without leave to amend. 
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 8.  TIME:  9:00   CASE#: MSC21-00391 
CASE NAME: SUSINO ET AL. VS CHEVRON CORPO 
HEARING ON DEMURRER TO COMPLAINT of SUSINO FILED BY TEXACO INC., 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party by email on August 6, 2021. 
 

  

 9.  TIME:  9:00   CASE#: MSC21-00516 
CASE NAME: ANCHOR FUNDING HOLDINGS VS YGR 
HEARING ON MOTION TO/FOR LIMITED DISCOVERY FILED BY ANCHOR FUND 
HOLDINGS, LLC 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to September 23, 2021 at 9 a.m. 
 

  

10.  TIME:  9:00   CASE#: MSP21-00827 
CASE NAME: CAROLYN CAIN VS EVE HOWARD 
HEARING RE: AMND PTN FOR ORDER TO DETERMINE VALIDITY FILED ON 
07/13/21 BY CAROLYN D CAIN 
* TENTATIVE RULING: * 
 
Hearing required. 
 

  

11.  TIME:  9:00   CASE#: MSP21-00827 
CASE NAME: CAROLYN CAIN VS EVE HOWARD 
HEARING RE: PTN FOR ORDER DETERMINE VALIDITY OF TRUST MODIF OF 
TRUST, DAMAGES FILED ON 05/28/21 BY CAROLYN D CAIN 
* TENTATIVE RULING: * 
 
Hearing required. 
 

  

12.  TIME:  9:00   CASE#: MSP21-00827 
CASE NAME: CAROLYN CAIN VS EVE HOWARD 
HEARING RE: PETITION TO SUSPEND SUCCESSOR TRUSTEE, DISQUALIFY 
FILED ON 06/11/21 BY CAROLYN D CAIN 
* TENTATIVE RULING: * 
 
Hearing required. 
 

 

 


